

立法院第10屆第6會期第7次會議紀錄

時　　間　中華民國111年11月15日（星期二）上午9時

地　　點　本院議場

主　　席　游院長錫堃
秘書長　林志嘉

繼續開會
主席：現在繼續開會。

在進行討論事項之前，先處理黨團自委員會抽出逕付二讀之提議，並截止收案。

現在處理國民黨黨團提議共1案。請議事人員宣讀提議內容。

國民黨黨團提案：
案由：本院國民黨黨團針對本（第7）次會議建請將委員鄭正鈐等19人擬具「公務人員退休資遣撫卹法第九十三條及第九十五條條文修正草案」自司法及法制委員會抽出逕付二讀，並與相關提案併案協商，是否有當？敬請　公決。

提案人：中國國民黨立法院黨團　李德維

主席：請問院會，對本案有無異議？（無）無異議，照案通過。

繼續處理時代力量黨團提議共5案。請議事人員宣讀第一案提議內容。

時代力量黨團提案：
一、本院時代力量黨團，針對第10屆第6會期第7次會議，擬請將第10屆第5會期第12次會議一讀付委之「本院時代力量黨團擬具「溫室氣體減量及管理法修正草案」，請審議案」，自社會福利及衛生環境、經濟、財政、內政、交通、教育及文化六委員會抽出逕付二讀，與相關提案併案協商。

提案人：時代力量立法院黨團　王婉諭

主席：請問院會，對本案有無異議？（無）無異議，照案通過。

請議事人員宣讀第二案提議內容。

二、本院時代力量黨團針對第10屆第6會期第7次會議，擬請將下列議案自內政委員會抽出逕付二讀，並由時代力量黨團負責召集協商。



	案號
	案名

	1
	行政院函請審議「平均地權條例部分條文修正草案」案

	2
	本院民眾黨黨團擬具「平均地權條例部分條文修正草案」（285委25843）

	3
	本院委員江永昌等18人擬具「平均地權條例第四十七條之三及第八十一條之二條文修正草案」

	4
	本院民眾黨黨團擬具「平均地權條例部分條文修正草案」（285委28344）

	5
	本院委員王美惠等18人擬具「平均地權條例部分條文修正草案」

	6
	本院委員莊瑞雄等16人擬具「平均地權條例部分條文修正草案」

	7
	本院委員蔡易餘等18人擬具「平均地權條例部分條文修正草案」

	8
	本院委員李貴敏等16人擬具「平均地權條例部分條文修正草案」

	9
	本院時代力量黨團擬具「平均地權條例部分條文修正草案」

	10
	本院委員江永昌等21人擬具「平均地權條例部分條文修正草案」


提案人：時代力量立法院黨團　王婉諭

主席：請問院會，對本案有無異議？（有）有異議，進行表決。

現在按鈴7分鐘，並請議事人員分發表決卡。

（按鈴）

主席：針對本案，現有民進黨黨團及時代力量黨團要求記名表決，記名表決，時間1分鐘，現在開始。

（進行表決）

主席：報告表決結果：出席委員45人 ，贊成者4人，反對者41人，棄權者0人，贊成者少數，本案不通過。

表決結果名單：

會議名稱：立法院第10屆第6會期第7次會議　　表決型態：記名表決

表決時間：中華民國111年11月15日 上午9時10分49秒

表決議題：變更議程(抽出動議)
　　　　　時代力量黨團提議(2)
表決結果：出席人數：45　　贊成人數：4　　反對人數：41　　棄權人數：0

贊成：

王婉諭　　陳椒華　　邱顯智　　邱臣遠

反對：

林楚茵　　吳玉琴　　柯建銘　　羅致政　　李昆澤　　黃世杰　　林靜儀　　何欣純　　林宜瑾　　管碧玲　　趙天麟　　鍾佳濱　　莊競程　　余　天　　林岱樺　　陳秀寳　　王美惠　　許智傑　　江永昌　　蘇震清　　羅美玲　　王定宇　　吳琪銘　　陳歐珀　　陳明文　　陳亭妃　　張廖萬堅　伍麗華Saidhai Tahovecahe　　　　陳素月　　邱泰源　　張宏陸　　高嘉瑜　　邱議瑩　　范　雲　　沈發惠　　吳秉叡　　蘇巧慧　　賴瑞隆　　蘇治芬　　邱志偉　　蔡易餘

棄權：

主席：請議事人員宣讀第三案提議內容。

三、本院時代力量黨團針對第10屆第6會期第7次會議，擬請將下列議案自經濟委員會抽出逕付二讀，並由時代力量黨團負責召集協商。



	案號
	案名

	1
	行政院函請審議「礦業法修正草案」案

	2
	本院時代力量黨團擬具「礦業法部分條文修正草案」

	3
	本院委員陳亭妃等16人擬具「礦業法部分條文修正草案」

	4
	本院委員陳瑩等16人擬具「礦業法增訂第六條之一、第三十三條之一及第七十二條之一條文草案」

	5
	本院委員陳歐珀等16人擬具「礦業法部分條文修正草案」

	6
	本院委員林淑芬等20人擬具「礦業法修正草案」

	7
	本院委員鄭運鵬等16人擬具「礦業法第六條條文修正草案」

	8
	本院委員賴瑞隆等17人擬具「礦業法修正草案」

	9
	本院民眾黨黨團擬具「礦業法修正草案」

	10
	本院委員孔文吉等16人擬具「礦業法修正草案」

	11
	本院委員洪申翰等20人擬具「礦業法部分條文修正草案」

	12
	本院委員鄭天財SraKacaw等17人擬具「礦業法修正草案」

	13
	本院委員蘇治芬等16人擬具「礦業法修正草案」


提案人：時代力量立法院黨團　王婉諭
主席：請問院會，對本案有無異議？（有）有異議，進行表決。

針對本案，現有民進黨黨團及時代力量黨團要求記名表決，記名表決，時間1分鐘，現在開始。

（進行表決）

主席：報告表決結果：出席委員46人，贊成者4人，反對者42人，棄權者0人，贊成者少數，本案不通過。

表決結果名單：

會議名稱：立法院第10屆第6會期第7次會議　　表決型態：記名表決

表決時間：中華民國111年11月15日 上午9時12分43秒

表決議題：變更議程(抽出動議)
　　　　　時代力量黨團提議(3)
表決結果：出席人數：46　　贊成人數：4　　反對人數：42　　棄權人數：0

贊成：

王婉諭　　陳椒華　　邱顯智　　邱臣遠

反對：

林楚茵　　吳玉琴　　柯建銘　　羅致政　　李昆澤　　黃世杰　　林靜儀　　何欣純　　林宜瑾　　管碧玲　　趙天麟　　鍾佳濱　　莊競程　　余　天　　林岱樺　　陳秀寳　　王美惠　　許智傑　　江永昌　　蘇震清　　羅美玲　　王定宇　　吳琪銘　　陳歐珀　　陳明文　　陳亭妃　　張廖萬堅　伍麗華Saidhai Tahovecahe　　　　陳素月　　邱泰源　　張宏陸　　高嘉瑜　　邱議瑩　　范　雲　　沈發惠　　吳秉叡　　蘇巧慧　　賴瑞隆　　蘇治芬　　邱志偉　　林昶佐　　蔡易餘

棄權：

主席：請議事人員宣讀第四案提議內容。

四、本院時代力量黨團針對第10屆第6會期第7次會議，擬請將下列議案自司法及法制委員會抽出逕付二讀，並由時代力量黨團負責召集協商。



	案號
	案名

	1
	本院時代力量黨團擬具「公益揭發保護法草案」

	2
	本院委員吳玉琴等17人擬具「公益揭弊者保護法草案」

	3
	本院委員鄭麗文等25人擬具「揭弊者保護法草案」

	4
	本院民眾黨黨團擬具「揭弊者保護法草案」

	5
	本院委員李貴敏等26人擬具「公益揭弊者保護法草案」

	6
	本院委員楊瓊瓔等22人擬具「揭弊者保護法草案」

	7
	本院委員曾銘宗等19人擬具「揭弊者保護法草案」

	8
	本院委員徐志榮等18人擬具「公益揭弊者保護法草案」

	9
	本院委員范雲等16人擬具「公益揭弊法草案」

	10
	本院委員吳琪銘等21人擬具「揭弊者保護法草案」

	11
	本院委員葉毓蘭等20人擬具「揭弊者保護法草案」

	12
	本院委員洪孟楷等19人擬具「揭弊者保護法草案」


提案人：時代力量立法院黨團　王婉諭

主席：請問院會，對本案有無異議？（有）有異議，進行表決。

針對本案，現有民進黨黨團及時代力量黨團要求記名表決，記名表決，時間1分鐘，現在開始。

（進行表決）

主席：賴委員品妤聲明對剛才之表決與民進黨黨團意見一致，列入公報紀錄。

報告表決結果：出席委員47人，贊成者3人，反對者43人，棄權者1人，贊成者少數，本案不通過。

表決結果名單：

會議名稱：立法院第10屆第6會期第7次會議　　表決型態：記名表決

表決時間：中華民國111年11月15日 上午9時14分38秒

表決議題：變更議程(抽出動議)
　　　　　時代力量黨團提議(4)
表決結果：出席人數：47　　贊成人數：3　　反對人數：43　　棄權人數：1

贊成：

王婉諭　　陳椒華　　邱顯智

反對：

林楚茵　　吳玉琴　　柯建銘　　羅致政　　李昆澤　　黃世杰　　林靜儀　　何欣純　　林宜瑾　　管碧玲　　趙天麟　　鍾佳濱　　莊競程　　余　天　　林岱樺　　陳秀寳　　王美惠　　許智傑　　賴品妤　　江永昌　　蘇震清　　羅美玲　　王定宇　　吳琪銘　　陳歐珀　　陳明文　　陳亭妃　　張廖萬堅　伍麗華Saidhai Tahovecahe　　　　陳素月　　邱泰源　　張宏陸　　高嘉瑜　　邱議瑩　　范　雲　　沈發惠　　吳秉叡　　蘇巧慧　　賴瑞隆　　蘇治芬　　邱志偉　　林昶佐　　蔡易餘

棄權：

邱臣遠

主席：請議事人員宣讀第五案提議內容。

五、本院時代力量黨團，針對第10屆第6會期第7次會議，擬請將第10屆第1會期第13次會議一讀付委之「本院時代力量黨團擬具『貪污治罪條例部分條文修正草案』，請審議案。」，自司法及法制委員會抽出逕付二讀，並由時代力量黨團負責召集協商。

提案人：時代力量立法院黨團　王婉諭

主席：請問院會，對本案有無異議？（有）有異議，進行表決。

針對本案，現有民進黨黨團及時代力量黨團要求記名表決，記名表決，時間1分鐘，現在開始。

（進行表決）

主席：報告表決結果：出席委員46人，贊成者3人，反對者43人，棄權者0人，贊成者少數，本案不通過。

表決結果名單：

會議名稱：立法院第10屆第6會期第7次會議　　表決型態：記名表決

表決時間：中華民國111年11月15日 上午9時16分39秒

表決議題：變更議程(抽出動議)
　　　　　時代力量黨團提議(5)
表決結果：出席人數：46　　贊成人數：3　　反對人數：43　　棄權人數：0

贊成：

王婉諭　　陳椒華　　邱顯智

反對：

林楚茵　　吳玉琴　　柯建銘　　羅致政　　李昆澤　　黃世杰　　林靜儀　　何欣純　　林宜瑾　　管碧玲　　趙天麟　　鍾佳濱　　莊競程　　余　天　　林岱樺　　陳秀寳　　王美惠　　許智傑　　賴品妤　　江永昌　　蘇震清　　羅美玲　　王定宇　　吳琪銘　　陳歐珀　　陳明文　　陳亭妃　　張廖萬堅　伍麗華Saidhai Tahovecahe　　　　陳素月　　邱泰源　　張宏陸　　高嘉瑜　　邱議瑩　　范　雲　　沈發惠　　吳秉叡　　蘇巧慧　　賴瑞隆　　蘇治芬　　邱志偉　　林昶佐　　蔡易餘

棄權：

主席：現在處理民進黨黨團提議共1案，請議事人員宣讀提議內容。

民進黨黨團提案：
案由：本院民進黨黨團針對委員趙天麟等16人擬具「溫室氣體減量及管理法部分條文修正草案」、委員賴惠員等16人、委員黃國書等17人、委員賴瑞隆等16人、委員莊競程等21人分別擬具「溫室氣體減量及管理法修正草案」等案，由委員會抽出逕付二讀，與相關提案併案協商。是否有當，敬請公決。

提案人：民主進步黨立法院黨團　柯建銘

主席：請問院會，對本案有無異議？（無）無異議，照案通過。

湯委員蕙禎聲明對剛才之表決與民進黨黨團意見一致，列入公報紀錄。

報告院會，現在進行討論事項第一案。

討　論　事　項

一、本院外交及國防、經濟兩委員會報告審查行政院函請審議「修正世界貿易組織（WTO）入會議定書附錄一之『臺灣、澎湖、金門、馬祖個別關稅領域服務業特定承諾表』」案。（本案經提本院第10屆第6會期第1次會議報告決定：交外交及國防、經濟兩委員會審查。茲接報告，爰於本次會議提出討論。）

主席：宣讀審查報告。

立法院外交及國防、經濟委員會函

受文者：議事處

發文日期：中華民國111年10月20日

發文字號：台立外字第1114100648號

速別：最速件

密等及解密條件或保密期限：

附件：如文行政院函請審議修正世界貿易組織入會議定書附錄一審查報告.doc（http：//docdl.ly.gov.tw/add/1114100648_0_0.doc）；修正世界貿易組織入會議定書附錄一審查報告之附件.docx（http：//docdl.ly.gov.tw/add/1114100648_0_1.docx）

主旨：院會交付審查行政院函請審議「修正世界貿易組織（WTO）入會議定書附錄一之『臺灣、澎湖、金門、馬祖個別關稅領域服務業特定承諾表』」乙案，業經審查完竣，不須交由黨團協商。復請查照並提報院會。

說明：

一、復貴處111年10月4日台立議字第1110702993號函。

二、附審查報告乙份。

正本：議事處

副本：經濟委員會

行政院函請審議「修正世界貿易組織（WTO）入會議定書附錄一之『臺灣、澎湖、金門、馬祖個別關稅領域服務業特定承諾表』」案審查報告

壹、審查依據

行政院函請審議「修正世界貿易組織（WTO）入會議定書附錄一之『臺灣、澎湖、金門、馬祖個別關稅領域服務業特定承諾表』」案，經提本院第10屆第6會期第1次會議報告後決定：「交外交及國防、經濟兩委員會審查」。

貳、審查會之召開

外交及國防、經濟二委員會於111年10月17日舉行第10屆第6會期第1次聯席會議進行審查，會議由外交及國防委員會王召集委員定宇擔任主席。會中請外交部常務次長俞大㵢、經濟部政務次長陳正祺及行政院經貿談判辦公室副總談判代表楊珍妮報告，並請法務部派員列席備詢。

、行政機關報告

（壹）外交部報告

外交部常務次長俞大㵢報告，重點略以：
一、本案背景

包含我國在內等67個WTO會員於上（110）年12月2日發布完成服務業國內規章談判之宣言，為執行談判結果，各會員承諾將WTO「服務業國內規章參考文件」規範納入個別之「服務業特定承諾表」，並於宣言發布後12個月內（即不遲於本（111）年12月1日）完成國內立法審議程序，以利展開WTO認證程序。

為辦理修正我服務業特定承諾表之國內程序，經濟部於本年3月30日會銜外交部，將我修正之服務業特定承諾表陳報行政院並於本年5月6日獲核復，續於本年6月13日報請行政院核轉大院審議，並於本年7月28日獲核定通過函請大院審議。

二、草案修正內容

本次修正係於我國「服務業特定承諾表」之「附加承諾」欄位（請詳參附件3、4），新增納入適用「服務業國內規章參考文件」規範，針對目前向WTO會員開放之服務業別，承諾就服務提供者之資格、核照之要件及程序、技術標準等所採取之措施，遵循「服務業國內規章參考文件」規範辦理。

三、影響評估

本次修正並未改變我國在WTO之服務業市場開放的承諾，我國亦無須另行修正現行法規。

依據WTO、經濟合作暨發展組織（OECD）及我中華經濟研究院之研析報告，未來我國等67個WTO會員執行「服務業國內規章參考文件」規範，將有助改善商業環境、降低貿易成本，為中小企業提供更多貿易機會；另本次規範納入性別平等條款，為WTO談判首例，有助提升女性在服務業之參與程度，對我國具有經貿效益。

另目前已有美國、泰國及新加坡等8個會員完成國內審議程序；包括我國、中國、澳洲、歐盟、英國及韓國等17個會員在WTO「服務業國內規章聯合聲明倡議」進展盤點會議中發言表示，刻正進行國內程序，均表示遵守承諾於本年12月1日之期限前完成。因此本修正案之通過除有助於提升我國積極參與WTO各項倡議及談判議題之能見度與貢獻外，亦有利於開拓未來我國與各會員在服務業方面之合作，擴大商機並促進國際友我力量。

四、結語

本次修正我服務業特定承諾表對我國服務貿易的發展具有實質效益，對於強化我國與會員關係及增進國際友我力量更具正面影響。

（貳）經濟部報告

經濟部政務次長陳正祺報告，重點略以：

一、背景說明

為促進服務業發展，WTO成立後持續就服務提供者之申請資格與核照的要件及程序，以及如何確保相關規定之合理、便捷及透明進行討論。但由於WTO談判停滯，59個WTO會員於106年WTO第11屆部長會議期間發表聯合聲明，將以既有討論結果為基礎，繼續推動談判。

59個會員於108年正式就服務業國內規章規範展開談判，於110年12月2日由67個會員宣布完成談判，承諾將「服務業國內規章參考文件」規範，納入個別會員加入WTO所提交之「服務業承諾表」中，並於12個月內完成各自國內程序，以執行談判結果。

為履行承諾，經濟部及外交部共同提案修正我國在WTO入會議定書之服務業承諾表，盼如期完成國內程序。

二、修正內容

本次修正係於我服務業承諾表之「附加承諾」欄位，新增納入適用「服務業國內規章參考文件」規範，針對目前向WTO會員開放之服務業別，承諾就服務提供者之資格、核照的要件及程序、技術標準等所採取之措施，遵循「服務業國內規章參考文件」規範辦理，例如：儘可能以單一窗口受理申請、盡量接受以電子形式申請及文件影本、確保相關規費合理透明、在可行範圍內給予處理時限或說明處理所需時間、措施生效前提供評論機會、相關措施應基於客觀、透明標準，且不應有性別歧視。我國無須另修正現行法規，亦未改變我國在WTO之服務業市場開放承諾。

三、效益

執行「服務業國內規章參考文件」相關規範具有下列效益：

(一)降低全球貿易成本，有助中小企業參與服務貿易。

(二)服務業法規更加透明、程序更加便捷，有利業者進入國際市場。

(三)使我服務業體制更透明，有助吸引外人來臺投資。

(四)WTO首次納入性別平等條款，有助提升女性參與服務業。

四、結語

本案為25年以來WTO首次完成之服務業談判，確保會員在制定服務業者之資格要件、申請核照程序及技術標準等措施，力求透明、合理、便捷，降低全球貿易成本，促進服務貿易發展。

（）行政院經貿談判辦公室報告

行政院經貿談判辦公室副總談判代表楊珍妮報告，重點略以：

一、參與WTO多邊貿易體系對我國至關重要

我國於2002年加入WTO成為第144個會員，至本（2022）年屆滿20週年。加入WTO是臺灣經貿轉型的關鍵，也對我國經貿發展帶來正面成效，我國積極改革制訂符合國際規範之經貿體制，且藉由加入WTO享有進入其他國家市場之平等機會。

入會後我國貿易成長顯著，貿易總額自入會時的2,508.82億美元，增至2021年的8,283.29億美元，成長230.2%；出口自2002年的1,358億美元，增至2021年的4,464億美元，成長228.8%，而整體經濟也在近期的國際動盪中保有韌性。

做為自由開放的經濟體，一個運作良好、開放且具包容性之多邊貿易體系對我國非常重要。因此，我國持續支持WTO在全球貿易體系擔任支柱，並認同WTO會員應持續更新WTO貿易規則，以符合科技及貿易型態之演進，並確保自由貿易利益共享。

二、WTO服務業國內規章談判歷經多年談判終達成協議

為進一步消弭服務業貿易障礙，自1995年WTO成立後，會員即開始推動服務業國內規章談判。經歷冗長的談判過程，終於在2017年獲得突破，由我國在內之59個WTO會員達成共識，共同發表「服務業國內規章聯合聲明倡議」，並於2021年12月2日與67個WTO會員共同發布完成服務業國內規章談判之宣言，承諾將「服務業國內規章參考文件」規範納入個別會員之服務業特定承諾表。

「服務業國內規章參考文件」之內容，係鼓勵會員針對有關服務提供者之核發證照及資格審查之程序和技術標準等措施，儘可能便捷及透明，以擴大服務貿易規模、促進服務業發展。主要的規範包括：

(一)透明化：公布（含以電子檔方式）取得證照、資格應符合之條件、申請程序、費用，及設立答復服務供應商或申請人詢問之適當機制等。

(二)法律上的確定性及可預測性：公布審查證照、資格所需時間、審查進度，及提供申請人更正或補足申請資料之機會等。
(三)提升監管之品質及便捷化：每一證照以向一個主管機關提出申請為原則、允許在年度內隨時提出申請，或至少在合理之特定時間內提出申請，及核照之費用應合理及透明化，且費用本身不得構成提供相關服務之限制等。

目前計有69個會員（含我國、美、中、日、韓、香港、加、澳、紐、瑞士、巴西、歐盟之27個會員國、英國及新加坡等）參與倡議，其服務貿易額總額已逾全球服務貿易額之92%。

三、我國參與服務業國內規章倡議具有正面效益

因本次談判並未簽署新協定，我國為執行該談判結果，僅須在原有的服務業特定承諾表之「附加承諾」欄位，新增納入適用「服務業國內規章參考文件」，並向WTO秘書處提交修改後的特定承諾表，因此本修正並未改變我國於WTO之服務業市場開放範圍，我國亦無須另外修正現行法規。

依據WTO、OECD及中華經濟研究院分析，本次修正將有下列效益：

(一)降低全球貿易成本，有助中小企業參與服務貿易。

(二)服務業法規更加透明、程序更加便捷，改善商業環境，有利業者進入國際市場。

(三)使我服務業體制更透明，與國際接軌，有助吸引外人來臺投資。

(四)WTO首次納入性別平等條款，有助提升女性參與服務業。

本案經本（2022）年7月28日行政院第3813次會議決議通過，函請大院審議。鑒於本次修正有助於改善商業環境、降低貿易成本以及提升女性在服務業之參與程度，並為中小企業提供更多貿易機會，懇請大院支持，儘速完成審議程序。

肆、審查結果

一、與會委員於聽取報告並經詢答後，旋即進行審查，經充分討論，全案審查完竣，審查結果，照案通過。

二、爰決議：

(一)擬具審查報告，提報院會。

(二)院會審議前，不須交由黨團協商。

(三)院會討論本案時，由何委員志偉補充說明。

附世界貿易組織（WTO）入會議定書附錄一之「臺灣、澎湖、金門、馬祖個別關稅領域服務業特定承諾表」英文本及中譯本及「服務業國內規章參考文件」英文本及中譯本各1份。
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SECTION I

1. Members have agreed to the disciplines on Services Domestic Regulation in this Reference Paper
("disciplines") with the objective of elaborating upon the provisions of the General Agreement
on Trade in Services ("Agreement"), pursuant to paragraph 4 of Article VI of the Agreement.?!

2. Members recognize the difficulties which may be faced by service suppliers, particularly those
of developing country Members, in complying with measures relating to licensing requirements
and procedures, qualification requirements and procedures, and technical standards of other
Members and in particular, the specific difficulties which may be faced by service suppliers from
least-developed country Members.

3. Members recognize the right to regulate, and to introduce new regulations, on the supply of
services within their territories in order to meet their policy objectives.

4. Members further recognize the existence of asymmetries with respect to the degree of
development of services regulations in different countries, especially in the case of developing
and least-developed country Members.

5. The disciplines shall not be construed to prescribe or impose any particular regulatory provisions
regarding their implementation.

6. The disciplines shall not be construed as diminishing any obligations of Members under the
Agreement.

Sectoral Coverage and Scheduling Modalities

7. Members shall inscribe the disciplines in Section II in their Schedules as additional commitments
under Article XVIII of the Agreement. Members may choose to inscribe the alternative
disciplines in Section III for their commitments in financial services.

8. The disciplines inscribed pursuant to paragraph 7 of this Section apply where specific
commitments are undertaken. In addition, Members are encouraged to inscribe in their
Schedules additional sectors to which the disciplines apply.

9. Members may exclude the discipline set out in paragraph 22 (d) of Section II and
paragraph 19 (d) of Section III from the additional commitments scheduled under paragraph 7
of this Section.

Development

Transitional Periods for Developing Country Members

10. A developing country Member may designate specific disciplines for implementation on a date
after a transitional period of no longer than 7 years following the entry into force of these
disciplines. The scope of the designation may be limited to individual services sectors or
subsectors. The transitional periods shall be inscribed in the respective Schedules of specific
commitments. A developing country Member requiring an extended transitional period for
implementation shall submit a request in accordance with relevant procedures.? Members shall
give sympathetic consideration to granting such requests, taking into account the specific
circumstances of the Member submitting the request.

! Members recognize that further disciplines may be developed pursuant to paragraph 4 of Article VI of
the Agreement.

2 Relevant procedures include requests for a Waiver in accordance with paragraph 3 (b) of Article IX of
the Marrakesh Agreement, or invocation of Article XXI of the GATS.
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11. Least-developed country Members shall inscribe the disciplines pursuant to paragraph 7 of this
Section in their Schedules of specific commitments, no later than 6 months in advance of their
graduation from least-developed country status. Least-developed country Members may, at
that time, designate transitional periods pursuant to paragraph 10 of this Section. Least-
developed country Members are nonetheless encouraged to apply these disciplines before their
graduation, to the extent consistent with their individual implementation capacity.

Technical Assistance and Capacity Building

12. Developed and developing country Members, in a position to do so, are encouraged to provide
specific technical assistance and capacity building to developing and in particular least-
developed country Members, upon their request and on mutually agreed terms and conditions,
aimed, inter alia, at:

a.

developing and strengthening institutional and regulatory capacities to regulate the
supply of services and to implement these disciplines, especially provisions and sectors
to which transitional periods apply;

assisting service suppliers of developing and in particular least-developed country
Members to meet the relevant requirements and procedures in export markets;

facilitating the establishment of technical standards and facilitating participation of
developing and in particular least-developed country Members facing resource
constraints in the relevant international organizations; and

assisting, through public or private bodies and relevant international organizations,
service suppliers of developing and in particular least-developed country Members in
building their supply capacity and in complying with domestic regulation.
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Scope of the Disciplines

n

These disciplines apply to measures by Members relating to licensing requirements and
procedures, qualification requirements and procedures, and technical standards affecting trade
in services.

These disciplines do not apply to any terms, limitations, conditions, or qualifications set out in
a Member’s Schedule pursuant to Articles XVI or XVII of the Agreement.

For the purpose of these disciplines, "authorization” means the permission to supply a service,
resulting from a procedure to which an applicant must adhere in order to demonstrate
compliance with licensing requirements, qualification requirements, or technical standards.

Submission of Applications

4.

Each Member shall, to the extent practicable, avoid requiring an applicant to approach more
than one competent authority for each application for authorization. If a service is within the
jurisdiction of multiple competent authorities, multiple applications for authorization may be
required.

Application Timeframes

5.

If a Member requires authorization.for the supply of a service, it shall ensure that its competent
authorities to the extent pr'éé‘t'i'é'ébl'e permit submission of an application at any time throughout
the year.3 If a specific time period for applying exists, the Member shall ensure that the
competent authorities allow a reasonable period for the submission of an application.

Electronic Applications and Acceptance of Copies

6.

If a Member requires authorization for the supply of a service, it shall ensure that its competent
authorities:

(a) taking into account their competing priorities and resource constraints, endeavour to
accept applications in electronic format; and

(b) accept copies of documents, that are authenticated in accordance with the Member’s
domestic laws and regulations, in place of original documents, unless the competent
authorities require original documents to protect the integrity of the authorization
process.

Processing of Applications

Zs

If a Member requires authorization for the supply of a service, it shall ensure that its competent
authorities:

(a) to the extent practicable, provide an indicative timeframe for processing of an application;

(b) at the request of the applicant, provide without undue delay information concerning the
status of the application;

(c) to the extent practicable, ascertain without undue delay the completeness of an
application for processing under the Member’s domestic laws and regulations;

* Competent authorities are not required to start considering applications outside of their official working

hours and working days.
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laws and regulations,* within a reasonable period of time after the submission of the
application ensure that:

i. the processing of the application is completed; and

ii. the applicant is informed of the decision concerning the application,” to the
extent possible in writing;®

(e) if they consider an application incomplete for processing under the Member’s domestic
laws and regulations, within a reasonable period of time, to the extent practicable:

(i) inform the applicant that the application is incomplete;

(ii) at the request of the applicant, identify the additional information required to
complete the application, or otherwise provide guidance on why the application
is considered incomplete; and

(iii) provide the applicant with the opportunity’ to provide the additional information
that is required to complete the application;

however, if none of the above is practicable, and the application is rejected due to
incompleteness, ensure that they so inform the applicant within a reasonable period of
time; and

(f) if an application is rejected, to the extent possible, either upon their own initiative or
upon request of the applicant, inform the applicant of the reasons for rejection and, if
applicable, the procedures for resubmission of an application; an applicant should not
be prevented from submitting another application® solely on the basis of a previously
rejected application.

8. The competent authorities of a Member shall ensure that authorization, once granted, enters
into effect without undue delay, subject to applicable terms and conditions.?

Fees

9. Each Member shall ensure that the authorization fees'? charged by its competent authorities
are reasonable, transparent, based on authority set out in a measure, and do not in themselves
restrict the supply of the relevant service.

Assessment of Qualifications

10. If a Member requires an examination for authorization for the supply of a service, that Member
shall ensure that its competent authorities schedule such an examination at reasonably frequent
intervals and provide a reasonable period of time to enable applicants to request to take the
examination. Having regard to the cost, administrative burden, and the integrity of the
procedures involved, Members are encouraged to accept requests in electronic format to take

4 Competent authorities may require that all information is submitted in a specified format to consider it
"complete for processing".

> Competent authorities may meet this requirement by informing an applicant in advance in writing,
including through a published measure, that lack of response after a specified period of time from the date of
submission of an application indicates acceptance of the application or rejection of the application.

6 "In writing" may include in electronic form.

7 Such opportunity does not require a competent authority to provide extensions of deadlines.

8 Competent authorities may require that the content of such an application has been revised.

° Competent authorities are not responsible for delays due to reasons outside their competence.

10 Authorization fees do not include fees for the use of natural resources, payments for auction,
tendering or other non-discriminatory means of awarding concessions, or mandated contributions to universal
service provision.
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Recognition
11. Where professional bodies of Members are mutually interested in establishing dialogues on
issues relating to recognition of professional qualifications, licensing or registration, the relevant

Members should consider supporting the dialogue of those bodies where requested and
appropriate.

Independence

12. If a Member adopts or maintains measures relating to the authorization for the supply of a
service, the Member shall ensure that its competent authorities reach and administer their

decisions in a manner independent from any supplier of the service for which authorization is
required.!!

Publication and Information available
13. If a Member requires authorization for the supply of a service, further to Article III of the
Agreement, the Member shall promptly publish,'? or otherwise make publicly available in writing,
the information necessary for service suppliers or persons seeking to supply a service to comply
with the requirements and procedures for obtaining, maintaining, amending and renewing such
authorization. Such information shall include, inter alia, where it exists:
(a) the requirements and procedures;
(b) contact information of relevant competent authorities;
(c) fees;
(d) technical standards;

(e) procedures for appeal or review of decisions concerning applications;

(f) procedures for monitoring or enforcing compliance with the terms and conditions of
licenses or qualifications;

(g) opportunities for public involvement, such as through hearings or comments; and
(h) indicative timeframes for processing of an application.
Opportunity to Comment and Information before Entry into Force

14. To the extent practicable and in a manner consistent with its legal system for adopting measures,
each Member!3 shall publish in advance:

(a) its laws and regulations of general application it proposes to adopt in relation to matters
falling within the scope of paragraph 1 of this Section; or

11 For greater certainty, this provision does not mandate a particular administrative structure; it refers
to the decision-making process and administering of decisions.

12 For purposes of these disciplines, "publish" means to include in an official publication, such as an
official journal, or on an official website. Members are encouraged to consolidate electronic publications into a
single portal.

13 paragraphs 14 to 17 of this Section recognize that Members have different systems to consult
interested persons and other Members on certain measures before their adoption, and that the alternatives set
out in paragraph 14 of this Section reflect different legal systems.
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16

17.

18.

19,

(b) documents that provide sufficient details about such a possible new law or regulation to
allow interested persons and other Members to assess whether and how their interests
might be significantly affected.

To the extent practicable and in a manner consistent with its legal system for adopting measures,
each Member is encouraged to apply paragraph 14 of this Section to procedures and
administrative rulings of general application it proposes to adopt in relation to matters falling
within the scope of paragraph 1 of this Section.

To the extent practicable and in a manner consistent with its legal system for adopting measures,
each Member shall provide interested persons and other Members a reasonable opportunity to
comment on such proposed measures or documents published under paragraphs 14 or 15 of
this Section.

To the extent practicable and in a manner consistent with its legal system for adopting measures,
each Member shall consider comments received under paragraph 16 of this Section.4

In publishing a law or regulation referred to in paragraph 14 (a) of this Section, or in advance
of such publication, to the extent practicable and in a manner consistent with its legal system
for adopting measures, a Member is encouraged to explain the purpose and rationale of the law
or regulation.

Each Member shall, to the extent practicable, endeavour to allow reasonable time between
publication of the text of a law or regulation referred to in paragraph 14 (a) of this Section and
the date on which service suppliers must comply with the law or regulation.

Enquiry Points

20.

Each Member shall maintain or establish appropriate mechanisms for responding to enquiries
from service suppliers or persons seeking to supply a service regarding the measures referred
to in paragraph 1 of this Section.'> A Member may choose to address such enquiries through
either the enquiry and contact points established under Articles III and IV of the Agreement or
any other mechanisms as appropriate.

Technical Standards

21.

Each Member shall encourage its competent authorities, when adopting technical standards, to
adopt technical standards developed through open and transparent processes, and shall
encourage any body, including relevant international organizations,!® designated to develop
technical standards to use open and transparent processes.

Development of Measures

22,

If a Member adopts or maintains measures relating to the authorization for the supply of a
service, the Member shall ensure that:

(a) such measures are based on objective and transparent criteria;!’

(b) the procedures are impartial, and that the procedures are adequate for applicants to
demonstrate whether they meet the requirements, if such requirements exist;

4 This provision is without prejudice to the final decision of a Member that adopts or maintains any

measure for authorization for the supply of a service.

15 Tt is understood that resource constraints may be a factor in determining whether a mechanism for

responding to enquiries is appropriate.

8 The term "relevant international organizations" refers to international bodies whose membership is

open to the relevant bodies of at least all Members of the WTO.

17 Such criteria may include, inter alia, competence and the ability to supply a service, including to do so

in @ manner consistent with a Member’s regulatory requirements, such as health and environmental
requirements. Competent authorities may assess the weight to be given to each criterion.
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and

(d) such measures do not discriminate between men and women. 18

18 Differential treatment that is reasonable and objective, and aims to achieve a legitimate purpose, and
adoption by Members of temporary special measures aimed at accelerating de facto equality between men and
women, shall not be considered discrimination for the purposes of this provision.
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Scope

1. These disciplines apply to measures by Members relating to licensing requirements and
procedures, and qualification requirements and procedures affecting trade in financial services,
as defined in the GATS Annex on Financial Services.

2. These disciplines do not apply to any terms, limitations, conditions, or qualifications set out in
a Member’s Schedule pursuant to Articles XVI or XVII of the Agreement.

3. For the purpose of these disciplines, "authorization" means the permission to supply a service,
resulting from a procedure to which an applicant must adhere in order to demonstrate
compliance with licensing requirements, or qualification requirements.

Application Timeframes

4. If a Member requires authorization for the supply of a service, it shall ensure that its competent
authorities to the extent practicable permit submission of an application at any time throughout
the year.!® If a specific time period for applying exists, the Member shall ensure that the
competent authorities allow a reasonable period for the submission of an application.

Electronic Applications and Acceptance of Copies

5. If a Member requires authorization for the supply of a service, it shall ensure that its competent
authorities:

(a) taking into account their competing priorities and resource constraints, endeavour to
accept applications in electronic format; and

(b) accept copies of documents, that are authenticated in accordance with the Member’s
domestic laws and regulations, in place of original documents, unless the competent

authorities require original documents to protect the integrity of the authorization
process.

Processing of Applications

6. If a Member requires authorization for the supply of a service, it shall ensure that its competent
authorities:

(a) to the extent practicable, provide an indicative timeframe for processing of an application;

(b) at the request of the applicant, provide without undue delay information concerning the
status of the application;

(c) to the extent practicable, ascertain without undue delay the completeness of an
application for processing under the Member’s domestic laws and regulations;

(d) if they consider an application complete for processing under the Member’s domestic
laws and regulations,?? within a reasonable period of time after the submission of the
application ensure that:

(i) the processing of the application is completed; and

19 Competent authorities are not required to start considering applications outside of their official
working hours and working days.

20 Competent authorities may require that all information is submitted in a specified format to consider
it "complete for processing".
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(e) if they consider an application incomplete for processing under the Member’s domestic
laws and regulations, within a reasonable period of time, to the extent practicable:

(i) inform the applicant that the application is incomplete;

(ii) at the request of the applicant, identify the additional information required to
complete the application, or otherwise provide guidance on why the application
is considered incomplete; and

(iii) provide the applicant with the opportunity?3 to provide the additional information
that is required to complete the application;

however, if none of the above is practicable, and the application is rejected due to
incompleteness, ensure that they so inform the applicant within a reasonable period of
time; and

(f) if an application is rejected, to the extent practicable, either upon their own initiative or
upon request of the applicant, inform the applicant of the reasons for rejection and, if
applicable, the procedures for resubmission of an application; an applicant should not
be prevented from submitting another application?* solely on the basis that an
application had been previously rejected.

7. The competent authorities of a Member shall ensure that authorization, once granted, enters
into effect without undue delay, subject to applicable terms and conditions.2®

Fees

8. Each Member shall ensure that its competent authorities, with respect to authorization fees?®
they charge, provide applicants with a schedule of fees or information on how fee amounts are
determined.

Assessment of Qualifications

9. If a Member requires an examination for authorization for the supply of a service, that Member
shall ensure that its competent authorities schedule such an examination at reasonably frequent
intervals and provide a reasonable period of time to enable applicants to request to take the
examination. Having regard to the cost, administrative burden, and the integrity of the
procedures involved, Members are encouraged to accept requests in electronic format to take
such examinations, and to consider, to the extent practicable, the use of electronic means in
other aspects of examination processes.

Independence

10. If a Member adopts or maintains measures relating to the authorization for the supply of a
service, the Member shall ensure that its competent authorities reach and administer their

21 Competent authorities may meet this requirement by informing an applicant in advance in writing,
including through a published measure, that lack of response after a specified period of time from the date of
submission of an application indicates acceptance of the application or rejection of the application.

22 "In writing" may include in electronic form.

23 Such opportunity does not require a competent authority to provide extensions of deadlines.

24 Competent authorities may require that the content of such an application has been revised.

25 Competent authorities are not responsible for delays due to reasons outside their competence.

26 Authorization fees do not include fees for the use of natural resources, payments for auction,
tendering or other non-discriminatory means of awarding concessions, or mandated contributions to universal
service provision.
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Publication and Information available

1.

If a Member requires authorization for the supply of a service, further to Article III of the
Agreement and paragraphs 6 and 8 of this Section, the Member shall promptly publish,?8 or
otherwise make publicly available in writing the information necessary for service suppliers or
persons seeking to supply a service to comply with the requirements and procedures for
obtaining, maintaining, amending and renewing such authorization. Such information shall
include, inter alia, where it exists:

(a) the requirements and procedures;
(b) contact information of relevant competent authorities;
(c) procedures for appeal or review of decisions concerning applications;

(d) procedures for monitoring or enforcing compliance with the terms and conditions of
licenses or qualifications; and

(e) opportunities for public involvement, such as through hearings or comments.

Opportunity to Comment and Information before Entry into Force

12.

13.

14.

15,

16.

To the extent practicable and in a manner consistent with its legal system for adopting measures,
each Member??® shall publish in advance:

(a) its laws and regulations of general application it proposes to adopt in relation to matters
falling within the scope of paragraph 1 of this Section; or

(b) documents that provide sufficient details about such a possible new law or regulation to
allow interested persons and other Members to assess whether and how their interests
might be significantly affected.

To the extent practicable and in a manner consistent with its legal system for adopting measures,
each Member is encouraged to apply paragraph 12 of this Section to procedures and
administrative rulings of general application it proposes to adopt in relation to matters falling
within the scope of paragraph 1.

To the extent practicable and in a manner consistent with its legal system for adopting measures,
each Member shall provide interested persons and other Members a reasonable opportunity to
comment on such proposed measures or documents published under paragraphs 12 or 13 of
this Section.

To the extent practicable and in a manner consistent with its legal system for adopting measures,
each Member shall consider comments received under paragraph 14 of this Section.3°

In publishing a law or regulation referred to in paragraph 12 (a) of this Section, or in advance
of such publication, to the extent practicable and in a manner consistent with its legal system

27 For greater certainty, this provision does not mandate a particular administrative structure; it refers

to the decision-making process and administering of decisions.

28 For purposes of these disciplines, "publish" means to include in an official publication, such as an

official journal, or on an official website. Members are encouraged to consolidate electronic publications into a
single portal.

2% paragraphs 12 to 15 of this Section recognize that Members have different systems to consult

interested persons and other Members on certain measures before their adoption, and that the alternatives set
out in paragraph 12 of this Section reflect different legal systems.

30 This provision is without prejudice to the final decision of a Member that adopts or maintains any

measure for authorization for the supply of a service.
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17. Each Member shall, to the extent practicable, endeavour to allow reasonable time between
publication of the text of a law or regulation referred to in paragraph 12 (a) of this Section and
the date on which service suppliers must comply with the law or regulation.

Enquiry Points

18. Each Member shall maintain or establish appropriate mechanisms for responding to enquiries
from service suppliers or persons seeking to supply a service regarding the measures referred
to in paragraph 1 of this Section.?! A Member may choose to address such enquiries through
either the enquiry and contact points established under Articles III and IV of the Agreement or
any other mechanisms as appropriate.

Development of Measures

19. If a Member adopts or maintains measures relating to the authorization for the supply of a
service, the Member shall ensure that:

(a) such measures are based on objective and transparent criteria;3?

(b) the procedures are impartial, and that the procedures are adequate for applicants to
demonstrate whether they meet the requirements, if such requirements exist;

(c) the procedures do not in themselves unjustifiably prevent fulfilment of requirements;
and

(d) such measures do not discriminate between men and women.3?

31 It is understood that resource constraints may be a factor in determining whether a mechanism for
responding to enquiries is appropriate.

32 Such criteria may include, inter alia, competence and the ability to supply a service, including to do so
in a manner consistent with a Member’s regulatory requirements. Competent authorities may assess the
weight to be given to each criterion.

33 Differential treatment that is reasonable and objective, and aims to achieve a legitimate purpose, and
adoption by Members of temporary special measures aimed at accelerating de facto equality between men and
women, shall not be considered discrimination for the purposes of this provision.
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主席：請何委員志偉補充說明。

無補充說明。

本案經審查會決議：不須交由黨團協商。請問院會，有無異議？（無）無異議，本案逕依審查會意見處理，並依條約案處理例逕作以下決議：「行政院函送修正世界貿易組織（WTO）入會議定書附錄一之『臺灣、澎湖、金門、馬祖個別關稅領域服務業特定承諾表』」照案通過。

進行討論事項第二案。

二、本院教育及文化委員會報告併案審查行政院函請審議、台灣民眾黨黨團、委員黃世杰等18人、委員萬美玲等16人、委員陳秀寳等18人、委員林奕華等17人分別擬具「水下文化資產保存法第三十七條條文修正草案」及委員林奕華等17人擬具「水下文化資產保存法第七條、第十三條及第四十條條文修正草案」案。（本案經提本院第10屆第1、5、5、5、5、5、5會期第6、2、7、8、12、12、12次會議報告決定：交教育及文化委員會審查。茲接報告，爰於本次會議提出討論。）
主席：宣讀審查報告。

立法院教育及文化委員會函

受文者：議事處

發文日期：中華民國111年5月30日

發文字號：台立教字第1112301931號

速別：最速件

密等及解密條件或保密期限：

附件：如說明二

主旨：院會交付審查行政院函請審議「水下文化資產保存法第三十七條條文修正草案」、台灣民眾黨黨團擬具「水下文化資產保存法第三十七條條文修正草案」、委員黃世杰等18人擬具「水下文化資產保存法第三十七條條文修正草案」、委員萬美玲等16人擬具「水下文化資產保存法第三十七條條文修正草案」、委員陳秀寳等18人擬具「水下文化資產保存法第三十七條條文修正草案」、委員林奕華等17人擬具「水下文化資產保存法第三十七條條文修正草案」及委員林奕華等17人擬具「水下文化資產保存法第七條、第十三條及第四十條條文修正草案」，業經審查完竣，復請查照，提報院會公決。

說明：

一、復貴處109年4月8日台立議字第1090701062號、111年3月16日台立議字第1110700331號、111年4月20日台立議字第1110701117號、111年4月27日台立議字第1110701312號、111年5月24日台立議字第1110702231號、第1110702250號及第1110702251號函。

二、附審查報告乙份。

正本：議事處

副本：教育及文化委員會
併案審查行政院函請審議「水下文化資產保存法第三十七條條文修正草案」、台灣民眾黨黨團擬具「水下文化資產保存法第三十七條條文修正草案」、委員黃世杰等18人擬具「水下文化資產保存法第三十七條條文修正草案」、委員萬美玲等16人擬具「水下文化資產保存法第三十七條條文修正草案」、委員陳秀寳等18人擬具「水下文化資產保存法第三十七條條文修正草案」、委員林奕華等17人擬具「水下文化資產保存法第三十七條條文修正草案」及委員林奕華等17人擬具「水下文化資產保存法第七條、第十三條及第四十條條文修正草案」等7案審查報告

壹、行政院函請審議「水下文化資產保存法第三十七條條文修正草案」、台灣民眾黨黨團擬具「水下文化資產保存法第三十七條條文修正草案」、委員黃世杰等18人擬具「水下文化資產保存法第三十七條條文修正草案」、委員萬美玲等16人擬具「水下文化資產保存法第三十七條條文修正草案」、委員陳秀寳等18人擬具「水下文化資產保存法第三十七條條文修正草案」、委員林奕華等17人擬具「水下文化資產保存法第三十七條條文修正草案」、委員林奕華等17人擬具「水下文化資產保存法第七條、第十三條及第四十條條文修正草案」等7案，分別經本院第10屆第1會期第6次、第5會期第2次、第7次、第8次及第12次院會報告後決定：「交教育及文化委員會審查」。

貳、本院教育及文化委員會於111年5月25日召開第10屆第5會期第15次全體委員會議，併案審查前揭7案，會議由召集委員林奕華擔任主席，邀請提案委員說明提案要旨，並請文化部部長李永得及相關人員列席說明並備質詢。茲將相關說明摘述如下：

一、行政院提案說明：

一百零四年十二月三十日修正公布之中華民國刑法（以下簡稱刑法）部分條文，已將沒收修正為具獨立性之法律效果，不再為從刑，且追徵、抵償之規定均已自從刑之種類刪除；另依同日修正施行之中華民國刑法施行法第十條之三第一項規定，本次修正之刑法自一百零五年七月一日施行。為配合刑法部分條文及其施行法第十條之三之修正，爰擬具「水下文化資產保存法」第三十七條修正草案，刪除沒收、追徵及抵償之規定。

二、台灣民眾黨黨團提案說明：

鑑於現行刑法雖已將「沒收」修正為具獨立性之法律效果而非從刑，且「追徵、抵償」之規定均已自從刑之種類刪除，然水下文化資產保存法第三十七條屬絕對義務沒收之特別規定，若回歸適用刑法新制沒收規定，尚須確認該等犯罪物品歸屬及正當事由取得等事實，增加依職權沒收之舉證與認定程序，亦可能發還所有人而供犯罪行為人再度犯罪，爰擬具「水下文化資產保存法第三十七條條文修正草案」。

三、委員黃世杰等18人提案說明：

鑑於採納德國體系擴大沒收與第三人沒收之刑法沒收專章，業於104年12月30日修正公布，將過去規定於從刑之沒收，修正為具有獨立性之專章，自此，其他法律相關之追徵、抵償之規定，自應依照中華民國刑法施行法第十條之三第一項規定，配合刑法部分條文及其施行法之修正，故應刪除過去採取從刑之沒收、追徵及抵償之規定。爰擬具「水下文化資產保存法第三十七條條文修正草案」。

四、委員萬美玲等16人提案說明：

鑑於104年12月30日修正公布之「中華民國刑法部分條文」，已將沒收修正為具獨立性之法律效果，不再為從刑，且追徵、抵償之規定均已自從刑之種類刪除；另依同日修正施行之「中華民國刑法施行法第十條之三」第一項規定，本次修正之刑法自105年7月1日施行。為配合「中華民國刑法部分條文」及「中華民國刑法施行法第十條之三」之修正，爰擬具「水下文化資產保存法第三十七條條文修正草案」，刪除沒收、追徵及抵償之規定。

五、委員陳秀寳等18人提案說明：
為配合刑法與刑法施行法之修正，回歸一體適用刑法之規定，爰擬具「水下文化資產保存法第三十七條條文修正草案」，將沒收、追徵與抵償之規定刪除。

六、委員林奕華等17人提案說明：

因考量中華民國刑法部分條文修正，已刪除沒收規定，連帶追徵、抵償之原有規範亦配合從刑之種類刪除。然現行水下文化資產保存法第三十七條規定仍有沒收、追徵、抵償文字，易造成文資法執行現場法制之混淆。爰提案修正「水下文化資產保存法第三十七條條文」，配合刑法修正，刪除沒收、追徵、抵償等文字。

七、委員林奕華等17人提案說明：

有鑑於水下文化資產保存為新興領域及事務，涵括調查、研究、保存、修復、展示、教育、管理和國際合作等至為專業且具科學性的事務。我國雖於104年制定專法，以保存、保護及管理我國海域之水下文化資產。然，本法自制定起，僅配合政府組織改造，修正相關管轄機關名稱，實質內容卻未曾修正，致使部分法條用於水下文化資產保存時，略有不足。爰擬具「水下文化資產保存法第七條、第十三條及第四十條條文修正草案」，以彌補本法不足之處。

八、文化部提案說明及對委員所提草案之回應：

(一)前言

主席、各位委員、各位女士、先生大家好：

今天貴委員會安排審查「水下文化資產保存法第三十七條修正草案」暨委員所提「水下文化資產保存法第三十七條修正草案」及「水下文化資產保存法第七條、第十三條及第四十條修正草案」等6案，本人承邀列席，並聆聽各位委員卓見，至感榮幸。以下就修正草案重點說明，敬請各位委員指正與支持。

(二)修法目的

臺灣四面環海，位於東亞島弧之中央位置，為亞太地區重要的經貿運輸通道及戰略要地，其周邊海域除擁有豐富的海洋資源外，臺灣海峽一帶蘊藏大量人類活動遺存，東西方文明在這裡交會產生燦爛的火花，也孕育出多元的文化特質。

為保護這些珍貴的人類活動遺存及歷史佐證，彰顯海洋之文化意涵，與宣揚水下文化資產之重要性，我國依循聯合國教科文組織「水下文化遺產保護公約」之「保護水下文化遺產義務」、「優先選擇現地保存」、「不得進行商業開發」及「培訓與資訊共享」等原則，制定我國水下文化資產專法「水下文化資產保存法」並於104年12月9日經總統公布施行，為我國水下文化資產保存、保護與管理立下重要之里程碑。

為因應刑法104年12月30日整體修正沒收規定，行政院前於105年9月9日函送「政治獻金法」第二十五條、第二十六條、「水下文化資產保存法」第三十七條修正草案等23項應配合修正法案，提請大院審議，惟因「屆期不連續」原則，本次乃再由行政院於109年3月18日提案修正「水下文化資產保存法」第三十七條。

茲就本次行政院、委員所提案之「水下文資產保存法」第三十七條修正草案，以及彙整委員提案同法第七條、第十三條及第四十條等修正草案，說明如下：

(三)修正草案重點說明

1.水下文化資產保存法第三十七條修正草案

(1)行政院提案：刪除第三項有關沒收、追徵或抵償之規定，並回歸適用刑法。

配合104年12月30日中華民國刑法（以下簡稱刑法）整體修正「沒收」之相關規定，使其具獨立性之法律效果，另將追徵、抵償之規定自從刑之種類刪除，及104年12月30日修正施行之刑法施行法第十條之三第二項：「一百零五年七月一日前施行之其他法律關於沒收、追徵、追繳、抵償之規定，不再適用」等規定，本條文第三項有關沒收、追徵或抵償之規定已無獨立存在之必要，且本法尚無為刑法特別規定之必要，爰提案刪除之。

(2)部分立委提案：與行政院提案版本相同。

(3)民眾黨提案：維持絕對義務沒收之規定。

因考量供犯罪行為人犯罪所用或因犯罪所得之物，雖非屬刑法第三十八條第一項之違禁物，然其性質不宜任令在外流通，爰維持絕對義務沒收之規定；另，為配合刑法第三十八條用語修正，將原「罪者」改為「犯罪行為人」。

2.水下文化資產保存法第七條、第十三條及第四十條修正草案（委員提案）

(1)修正水下文化資產保存法第七條，授權中央主管機關「得設立」水下文化資產保存研究專責機構：

原條文所稱「得指定」專責機構，係在既有相關機構情況下擇優指定，但水下文化資產係屬新興事務，目前國內除若干系所或少數課程外，並無類似具有足夠研究保存能力或能量之專責機構，爰委員提案修正本條文，授權主管機關得依需求，設立水下文化資產保存研究專責機構。

(2)修正水下文化資產保存法第十三條，於主管機關接獲疑似水下文化資產通報後之處置措施，增訂「施工監看」及相關規定：

鑑於許多工程建設可能在高度敏感水域進行時損及水下文化資產，除事前進行普查與驗證外，為審慎保護水下文化資產，增訂主管機關得採取「施工監看」措施及相關規定。

(3)修正水下文化資產保存法第四十條，增訂「未依規定進行施工監看」之罰則：

因應第十三條增訂施工監看之相關規定，本條文配合修正，於第一款增訂「未依規定進行施工監看」之相關罰則。

(四)文化部對委員提案之回應

1.有關水下文化資產保存法第三十七條修正草案：

參酌中華民國刑法於104年12月30日，針對沒收之相關規定已有整體性之修正，並考量供犯罪行為人所用之物，倘屬犯罪行為人以外第三人所有，於絕對義務沒收制度下，將有危及物之所有權人權益之疑慮，不符合比例原則，爰配合刑法之修正為宜，敬祈各位委員予以支持。

2.有關水下文化資產保存法第七條、第十三條及第四十條修正草案等：

有關委員所提「授權主管機關得依需求設立水下文化資產保存研究專責機構」部分，有助強化水下文化資產之保存、保護與研究之量能，爰針對修正方向，本部敬表認同；另所提「增訂施工監看相關規定」等修正內容，因該法第十三條非在規範營建工程或開發行為，爰未來或可於同法第9條所定辦法中予以規範為妥。

為更進一步完善水下文化資產保存法相關法制，以利主管機關持續推動水下文化資產之保存、保護及管理工作，本部業委託專業單位進行整體法制檢討；有關委員所提修正方向，深值參考，本部將於後續辦理法規修正時納入研議。

(五)結語

我國周邊海域擁有豐富水下文化資產，前於104年時經由大院及各位委員協助，得以促成水下文化資產保存法制訂公布施行，奠定我國水下文化資產保存重要基石。因水下文化資產保存工作所涉及甚廣，本次除了配合刑法修正研提修正草案之外，本部持續檢討實務執行所面臨疑義，研提配套修正草案，期能落實我國水下文化資產之保護。

感謝各位委員關注水下文化資產保護，並不吝提出「水下文化資產保存法修正草案」版本，在大院教育及文化委員會各位委員持續支持與鼎力協助下，更加落實我國水下文化資產保存工作。
敬祈各位委員繼續予以支持，謝謝各位！

參、與會委員於聽取說明及詢答後，逕行逐條討論，完成本案審查。審查結果如下：

一、第七條，修正如下：

「第　七　條　　中央主管機關得設立或指定水下文化資產保存研究專責機構，進行調查、研究、發掘、修復、教育、宣導、國際合作及其他水下文化資產活動。」

二、第十三條及第四十條，均維持現行條文，不予修正。
三、第三十七條，照行政院提案通過。

四、通過附帶決議2項：

(一)有鑑於我國大專校院缺乏水下文化資產保存相關科系及人才培育機制，使得「水下文化資產保存法」第7條規定主管機關得指定研究專責機構，進行調查、研究、發掘、修復、教育、宣導、國際合作及其他水下文化資產活動之條文，空有立法美意，卻無法落實，亦不利水下文化資產保存。爰要求文化部盤點我國水下文資保存相關人才，必要時得透過獎勵、補助或其他有利方式進行人才培育，以利水下文化資產之保存、保護。

提案人：林奕華　　鄭正鈐　　吳怡玎　　高金素梅　

(二)有鑑於許多工程建設可能在高度敏感水域進行，且工程進行時恐損及水下文化資產。開發單位及主管機關，除事前進行普查與驗證外，為審慎保護水下文化資產，主管機關亦應比照「文化資產保存法」，增列「施工監看」之相關措施、規定及罰則，爰要求文化部將「施工監看」納入未來「水下文化資產保存法」整體法制研修。在「水下文化資產保存法」修法前，針對依法應進行水下文化資產調查之水域開發、利用行為或計畫等，由文化部水下文化資產審議會，視個案狀況要求開發、利用單位辦理「施工監看」之規劃，並確實嚴格執行。

提案人：林奕華　　鄭正鈐　　吳怡玎　　高金素梅　

肆、本案審查完竣，併案擬具審查報告，提請院會公決；院會討論前，不須交由黨團協商；院會討論時，由林召集委員奕華補充說明。

伍、檢附條文對照表。


